GARFI B.D GAONTY
| BLA 95-652 Deci ded February 24, 1999

Appeal froma decision of the Drector, WWah Sate Gfice, Bureau
of Land Managenent, finding no significant inpact fromi nprovenent
of the Boul der-to-Bullfrog Road in accordance with the preferred
alternative analyzed in the finding of no significant inpact and the
associ at ed envi ronmental assessnent. UT- 040- 89- 6.

Afirned.

1 National Environnental Policy Act of 1969: Environnent al
Satenents

An environnental anal ysis of the inpacts of a

proposed action under the National Environnental Policy
Act of 1969 properly includes the indirect inpacts

of the activity which are reasonably foreseeabl e as

a consequence of the actions includi ng those

resul ting fromchanges in the nature and vol une of use
of the public |ands.

2. National Environnental Policy Act of 1969: Environnent al
Satenents

In review ng the environmental inpacts of a proposed
action pursuant to the National Environnental Policy
Act of 1969, BLM properly considers reasonabl e
alternatives to the proposal whi ch may feasibly
acconpl i sh the purpose and have a | esser i npact.
Afinding of no significant inpact for the preferred
alternative to the proposed action is properly affirned
when it appears that the proposed action woul d
significantly inpact a BLMw | derness study area as
well as lands wthin units of the National Park
Servi ce.

APPEARANCES Barbara Helle, BEsq., S. George, Wah, for appellant;
David K Gayson, Esq., Assistant Held Solicitor, Salt Lake dty, UWah,
for the Bureau of Land Managenent; Vdyne G Petty, Esq., and WIIliamJ.
Lockhart, Esg., Salt Lake dty, Wah, for intervenors, National Parks
and Qonservation Associ ation, Southern Uah WI derness Aliance, and
Uah Chapter of the Serra d ub.
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(PN ON BY ADM N STRATI VE JUDGE GRANT

This appeal has been brought by Garfield Gounty, Wah, froma
Fnding of No Sgnificant Inpact (FONS) dated February 9, 1995, issued by
the Sate Orector, Wah Sate Gfice, Bureau of Land Managenent (BLMN) .

In that determnation, BLMfound that no significant environnental i npact
woul d result frominprovenent of the "Boul der-to-Bull frog Road” in

sout heastern Wah in accordance wth the preferred alternative identified
by BLMand the National Park Service (NPS, US Departnent of the
Interior, inthe FONS. The BLMfinding was based in large part on a
March 1993 Environnental Assessnent (EA), EA No. UT-040-89-6. BLMthus
concl uded that no environmental inpact statenent (BS was required by
section 102(2)(Q of the National Environnental Policy Act of 1969 (NEPA),
as anended, 42 US C § 4332(2)(Q (1994).

The Road (al so known as the "Burr Trail") is a 65.9-mle-1ong road
whi ch crosses Federal |and under the admnistration of BLM(Escal ante
and Henry Mbuntai n Resource Areas) and NPS (Capitol Reef National Park and
den Ganyon National Recreation Area (NRA)), as well as Sate land. 1/
The Road is divided into four segnents: Segnent 1 (30.7 miles) -- from
the town of Boul der, UWah, to the western boundary of the National Park
(prinmarily, BLMadmnistered | and); Segnent 2 (8.4 mles) -- through the
National Park (prinmarily, NPS-admnistered |and); Segnent 3 (19.2 niles)
-- fromthe eastern boundary of the National Park to the northern
boundary of the G en Ganyon NRA (prinarily, BLMadmnistered | and);
Segnent 4 (7.6 mles) -- through the Gen Ganyon NRAto the Bull frog Basin
Mari na on the shores of Lake Powel | (prinarily, NPS-administered |and).

The Road runs 19-1/2 mles al ong the boundary of three w | derness
study areas (VBA's) on public |ands admnistered by BLM S eep Qeek
and North Escal ante Canyons/ The Qul ch (Segnent 1) and Mbunt Pennel |
(Segnent 3). UWhder the terns of section 603(c) of the Federal Land
Pol i cy and Managenent Act of 1976 (FLPMY), 43 US C § 1782(c) (1994), BLM
isrequired to nanage V.BA's "so as not to inpair the[ir] suitability
* * * for preservation as wlderness,” pending a determnation by Gongress
whet her to designate themas w |l derness. This noninpai rnent standard is
subject to "valid existing rights.” 90 Sat. 2786 (1976). 2/ However,

1/ The Acting Regional Drector, Rocky Mbuntai n Region, NPS al so si gned
the FONS, on Feb. 8, 1995.

2/ It is nowsettled that, to the extent it crosses Federal |ands,

the Gounty holds a right-of-way for the Road, under Revised Satutes
(RS) 2477, originally codified at 43 US C § 932 (1970) (repeal ed,
effective ct. 21, 1976, by section 706(a) of FLPVA Pub. L. No. 94-579,
90 Sat. 2793, subject to valid existing rights-of-way). Serra Qub v.
Hodel , 848 F. 2d 1068, 1073 (10th dr. 1988); Serra Qub, 111 IBLA

122, 129 (1989), aff'd in part, Serra Qub v. Hdel, 737 F. Supp.

629 (D Wah 1990), aff'd sub nhom, Serra Qub v. Lujan, 949 F. 2d 362
(10th dr. 1991). Thus, the Gounty is entitled to the right-of-way, and
its attendant rights, as they existed under Sate lawat the tine of repeal
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even when such rights exist, BLMis generally required, in nanagi ng the
affected public lands, to "take any action required to prevent
unnecessary or undue degradation of the |lands and their resources."

43 US C § 1782(c) (1994).

P ans by the Gounty to inprove the Burr Trail have been the subject
of extensive admnistrative reviewby this Board and litigation in the
courts. Earlier plans by the Gounty to inprove (but not pave) the western
28 miles of the Road (Segment 1) were the subject of a lawsuit agai nst BLM
and Garfield Qounty asserting that BLMhad breached its responsibilities
under section 102 of NEPA and provisions of ALPMA 43 US C 88 1701-1784
(1994), regardi ng nanagenent of the affected public lands. The litigation
resulted inajudicial remand of this matter to BLMto conduct an EA of
the proposed action and to generate either an HSor a FON. Serra dub
v. Hodel, 848 F.2d 1068 (10th Gr. 1988), aff'gin part and rev'g in part,
675 F. Supp. 594 (D Wah 1987). n renand, BLMconsi dered a proposal to
upgrade those portions of the Road | ocated on BLMadm ni stered | ands
(Segrents 1 and 3). Inpacts of the proposal were considered in an EA dated
March 7, 1989 (Nb. UT-040-89-6). Subsequently, BLMissued separate FONS ' s
for the i nprovenent of Segnents 1 and 3. An appeal of this action of BLM
was considered by the Board in Serra Qub, 111 IBLA at 122.

Regarding the proposal to inprove Segnent 1 of the Burr Trail
across public lands pursuant to the Harper contract involving gradi ng
and graveling the road to a two-lane wdth wth drai nage i nprovenent s,
we affirned the BLMFONS, due to the absence of any unnecessary or
undue degradation of any VA which woul d give rise to a significant
inpact. 111 IBLA at 133. 3/ Wth respect to the adequacy of the EA
and the FONS's to support the proposal to pave both Segnents 1 and 3
of the Burr Trail, the Board found that BLMhad i nproperly segnented the
scope of the environnental analysis in ignoring the cumul ative inpacts of
connected actions. |In particular, we noted the evidence in the record of
inpacts both to BBLMV@A s and to | ands administered by NPS resulting from
the plan to construct a through road fromBoul der to Lake Powel | wth the
consequent change in the quantity and nature of public usage. 111 IBLA
at 135-36. Accordingly, the Board renanded for further environnental
anal ysis the proposal to inprove and pave the length of the Burr Trail.

fn. 2 (continued)

of RS 2477 on ct. 21, 1976, including the right to take any action
regardi ng i nprovenent of the right-of-way which is "reasonabl e and
necessary" to accomrmodate all of the types of uses which existed before
that date. Serra Qub v. Hdel, 848 F. 2d at 1083-84, 1086 n.16. The
Qourt specifically held that the Gounty is entitled to take whatever action
i s reasonabl e and necessary to "ensure safe travel " by QGounty residents,
tourists, and other pre-CQct. 21, 1976, users, "including inproving the road
to two | anes so travel ers coul d pass each other." Id. at 1084.

3/ This aspect of the Board' s decision was affirned on judicial review
Serradubv. Lyan, 949 F. 2d at 362
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Revi ew of this aspect of the Board s decision was al so sought in the
Federal courts. nhjudicial review the Dstrict Gourt vacated the Board' s
renand to BLMand ordered the Board to determne the sufficiency of BLMs
1989 EA and FONS as they relate only to Segnent 3 of the Burr Trail.
Soecifically, the court directed the Board to "nmake a determination
regarding the sufficiency of the BLMs 1989 EA and FONS as it relates to
segnent 3, and only segnent 3, of the Burr Trail, and that the | BLA do so
consistent wth [the Gourt's] opinion." Garfield Gounty v. Lujan,

No. 90-G776J (D UWah, Apr. 13, 1992), Menorandum Qpi nion and Qder at 12.

O judicial renmand, we issued an Qder dated July 13, 1993,
addressing the nerits of the appeal in accordance with the Ostrict Gourt
nmandate. HF nding that the parties and this Board were bound by the
Dstrict Gurt's decision, we declined to defer our ruling on the adequacy
of the BLMFONS 's pending resol ution of an appeal to the drcuit Gourt in
the absence of a stay of the District Qourt's ruling. (Qder, dated
July 13, 1993, at 3-4.) Ve then held that BLMhad taken a hard | ook at the
environnental inpacts of paving Segnent 3 on the VBA's, and properly
concl uded that no significant inpact woul d occur, since such action woul d
not result in unnecessary or undue degradation of the VA's. 1d. at 5-6.
VW thus affirnmed BLMs March 8, 1989, Record of Decision (RD/FONS's.

Subsequent |y, on Novenber 24, 1993, the Qrcuit Gourt held in Garfield
Qounty v. Serra Qub, No. 92-4162 (10th dr.), that the Ostrict Gourt
"lacked jurisdiction” toissue its April 13, 1992, Menorandum pi ni on and
Qder, vacating the Board s Septenber 29, 1989, decision, since that
decision was not final agency action. (Qder and Judgnent, dated Nov. 24,
1993, at 2.) The drcuit Qourt thus directed the Dstrict Gourt to di smss
appel lant's original conplaint. The Ostrict Gourt did so on February 25,
1994, issuing an Anvended Qder of DO smssal.

Wiile judicia reviewwas pending of the Board decision setting aside
and renanding the FONS ' s issued by BLMfor the Gounty proposal to pave
both Segnents 1 and 3 of the Burr Trail, BLMendeavored to conply wth our
decision. In this process, BLM(in cooperation wth NPS prepared a new EA
dated March 1993 anal yzing the i npacts of the Gounty's proposal to upgrade
and eventual |y pave the length of the Burr Trail.

The Gounty has proposed to upgrade the entire Road to a naxi num
28-foot-w de bi tumnous, paved road surface over a gravel base, so as
to ensure saf e access by existing users, including Gounty residents and
tourists, to eastern Garfield Gounty and the Bull frog Basin Marina on
the shores of Lake Powell. (EA at 10, 25.) This woul d require w dening
Segnent 1 fromits existing 21 (2-1/2 mles) and 26 (28 mles) feet and
part of Segnent 3 fromits existing 26 feet (11-1/2 mles), follow ng any
necessary sub-grade wdening and grading. 1d. at 28, 31. In addition,
part of Segnent 1 and all of Segnent 3 woul d have to be paved, since they
were either dirt (7-1/2 mles of Segnent 3) or chip sealed (28 mles of
Segrent 1 and 11-1/2 miles of Segnent 3). 1d. The remaining 2-1/2 mles
of Segnent 1 were already paved. Id. at 28. The upgraded Road woul d

followthe existing alignnent as nuch as practicable. 1d. at 26.
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I n assessing the environnmental consequences of undertaking the
proposed action (Aternative A, BLMand NPS al so consi dered three
alternatives thereto in the 1993 EA Aternative B (Limted | nprovenent)
provi ded for not paving those portions of Segnents 1 and 3 al ready chip
seal ed and chip sealing the renai nder of Segnent 3. (EA at 32.)
Aternative C (Qontinuation of Existing P ans) provided for either
gravel ing or paving Segnents 1 and 3 to a naxinumw dth of 28 feet, in
accordance wth the plans earlier approved by BLMin tw March 8, 1989,
RDOFONS's. 1d. at 33. Aternative D (Qontinuation of Existing
Qonditions) is the no action alternative. 1d. at 34. Inthe EA BLM
acknow edged that, in the case of alternatives BB C and D, inpl enentation
could only be effected wth the concurrence of the Gounty, since they were
inconsistent wth the Gounty's proposal . 1d. at 25.

Fol  ow ng preparation of the EAin March 1993, BLM together wth
NPS and the Gounty, attenpted to devel op an alternative acceptable to
all three parties, but were unsuccessful. (FONS at 1; BLMAnswer at 7.)
Subsequent |y, BLMand NPS issued a joint FONS for their preferred
alternative, which conbi ned el enents of the four alternatives addressed in
the EA (FONS at 1.) It provided for limted inprovenent of the Road by
not paving portions of Segnents 1 and 3 al ready chip seal ed, but patching
the chip sealing where necessary. Id. at 2. The 7-1/2 mles of Segnent 3,
whi ch runs al ong the boundary of the Mount Pennel | VA woul d be i nproved
froma dirt to a gravel surface. (FONS at 2; BLMAnswer at 16.)
Segnent 2 (Capitol Reef NP) "woul d be managed as a | ow i npact, | ow speed,
safe, all-weather route for nost two-wheel drive vehicles.” (FONS at 2.)
Gaveling of the surface mght be used where needed to mtigate slippery
clay surfaces. 1d. In Segnent 4, the Road woul d be upgraded to no nore
than a chip seal surface to ensure traction. 1d.

In his February 1995 FONS, the Sate Drector concluded that the
BLMpreferred alternative would afford a safe, all-weather route, which
protected the "sensitive and uni que" nature of the Federal |ands al ong
the Rpad. (FONS at 1.) Relying on the March 1993 EA he consi dered
the environnental consequences of adopting that alternative versus the
Qounty' s proposed action or other alternatives, noting that, in either
case, they prinarily concerned inpacts resulting from"road construction"
and "increased visitor use as well as inpacts to the back-country and
W | derness val ues associated wth the | ands adjacent to the "Burr Trail.'"

Id. at 4. The Sate Orector stated:

I npacts fromroad construction and visitor use wll result
in sone direct inpacts[] that may potentially affect the overall
character of the area and the nature of the visitor experience to
the National Park Service units and specifically to Capitol Reef
National Park. * * * Capitol Reef, as well as adjacent BLM
admni stered VAs, are nanaged as primtive areas so [as] not
* * * toinpair their wlderness characteristics and val ues, and
significant increases in the kinds or types of notorized access
or in nonw | derness activities in the area coul d harmthese
val ues.

147 | BLA 332

WAW Ver si on



| BLA 95-652

Under the preferred alternative [identified by BLM, these
i npacts woul d not be significant. The partially inproved road
proposed under the preferred alternative would al |l ow for
reliable access to the areas it traverses wthout fundanentally
changi ng the character of the area or the visitor experience.
Wil e under this preferred alternative sone construction work| ]
woul d occur and use of the road may increase, the limted nature
of the inprovenents would not result in significant inpacts.
Apartialy inproved road that retains a sonewhat primtive
character while at the sane tine providing inproved reliability
is likely to increase visitation frompeopl e seeki ng back country
experiences, fromoff-road vehicle enthusiasts, and from
sightseers. In addition, sone increase in other through traffic
including local and commercial uses may be expected. * * *

Uhder other alternatives eval uated in the environnental
assessnent that contenpl ated a significantly altered road,
significant inpacts to resources and to the visitor experience of
these resources are likely. * * * Recreational vehicle and tour
bus use and heavy commercial traffic would be nore likely to use
asignificantly altered road as a thoroughfare, creating direct,
indirect and cumul ative inpacts on adjacent resources and naki ng
the area less suitable for and attractive as a gateway to a
W | derness experience. Geatly increased traffic vol une and
speed woul d increase the potential for conflicts wthwildife
and for danage to the soils and vegetation near the road.

Id. The various inpacts of the Gunty's proposal and the resulting
potential increase in traffic volume froman average of 28 to 100

vehi cl es per day (increasing to 170 vehicles per day by the year 2010)
versus 37 vehicles per day wthout the Gounty' s proposed i nprovenent were
anal yzed in sone detail inthe EA (EAat 78, 81, 84-88, 99-100.) Inpacts
on soils, vegetation, and wildlife along the route of the Road,

including Segnents 1 and 3 across BLMadmini stered | and, particularly
resulting fromthe increased vol une of traffic, were discussed. 1d. at 78,
81, 84-88. Potential increased inpact fromoff-road vehicle use was

also noted. Id. at 85. Aso noted was a change in the character of the
recreational experience of the visitor froma primtive type to a "drive-
through" recreational experience. Id. at 98. The inpact of increased
access to w |l derness areas woul d i ncl ude a decrease in opportunities for

a sense of solitude and renoteness. 1d. at 100.

In the end, the Sate Drector concluded that significant inpacts
woul d likely result fromapproving the Gounty's proposed action, but
that no such inpact was likely to occur as a consequence of inpl enenting
the BLMpreferred alternative. (FONS at 5-6.) Thus, an B S woul d be
requi red before BLMcoul d approve the Gounty's proposal , but none was
required prior to adopting the BLMpreferred alternative. (FONS at 6;
BLM Answer at 12, 21.) Aso, in a February 9, 1995, cover letter which
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acconpani ed the FONS, the Sate Drector stated that the FONS constituted
t he "deci si on docunent,” and thus approved i npl enentation of the BLM
preferred alternative for inprovenent of Segnents 1 and 3 of the Road. The
Qounty appeal ed fromthe FONS

Appel l ant reports that, during the pendency of its appeal, certain
work was conpl eted on Segnent 3, includi ng sub-grade preparation,
drai nage install ati on, gradi ng, and earthwork construction, and that all
that remains is to "finish applying the appropriate road surface.” (Reply
at 2; see BLMAnswer at 7; NPCAet al. Mtion to Vacate at 25.) BLMstates
that all of this work had been authorized. (Answer at 21.)

Appel | ant asserts inits Statenent of Reasons (SOR for Appeal
that the discretion of BLMin this matter of regul ati ng i nprovenents to
the right-of-way is limted to preclusion of unnecessary or undue
degradation to VA s including the duty to consider and i npose a | ess
degrading alternative, citing Serra Qub v. Hodel, 848 F.2d at 1090- 91.
(SSRat 11.) Further, appellant contends that unnecessary or undue
degradation is defined as "inpacts greater than those that woul d nornal |y
be expected froman activity bei ng acconpl i shed i n conpliance wth current
standards and regul ati ons and based on sound practices, including use of
the best reasonably avail abl e technol ogy," citing the BLMInterim
Managenent Policy for |ands under wlderness review 4/ Appellant argues
that the authority of BLMis limted to the direct i npacts of road
construction and does not properly consider inpacts resulting fromuse of
the right-of-way as the latter nust be regul ated by exercise of BLMs ot her
| and managenent authority. (SCRat 12-13.) It is contended by appel | ant
that neither the EA nor the FONS reflect that the Gounty's plans for
i nprovenent of the right-of-way woul d constitute unnecessary or undue
degradation of the Federal lands. 1d. at 30.

An Answer has been filed by BLMcontendi ng that the 1993 EA docunent s
t he adverse inpacts which the Gounty' s proposed i nprovenents woul d have
to Federal lands along the route, although BLMacknow edges that the EA
does not use the terns unnecessary or undue degradation. (Answer at 8-11.)
Further, BLMasserts that the 1995 FONS identifies significant inpacts
(direct, indirect, and cunul ative) likely to result fromthe Gounty's
pl anned mproverrents Id. at 12. Further, BLMargues that it is not
limted to consideration of the QGunty' s proposal but is requiredto
consider a range of alternatives inits reviewpursuant to NEPA |d.
at 15. Inlight of the inpacts docunented in the record, BLMcontends a
FONS for the Gounty's proposal could not be supported. Id. at 16. It is
al so asserted by BLMthat appellant errs in contending that all of its
proposed activities are wthin the scope of its right-of-way and thus
out side the

4/ Interi mMnagenent Policy and Quidelines for Lands Uhder WI der ness
Review (IMP), 44 Fed. Reg. 72014 (Dec. 12, 1979), and Interi m Managenent
Policy and Quidelines (Revised | MP), 48 Fed. Reg. 31854 (July 12, 1983).
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range of BLMconsideration, arguing that the cases have not held that the
Qounty's RS 2477 right-of -way includes a right to pave the road or to
relocate the existing road bed. Id. at 17. Additionally, BLMasserts that
precl usi on of unnecessary and undue degradation to VA s is not the only
nanagenent authority relevant to appellant's proposed road i nprovenents.
Id. at 18.

A Reply to the BLM Answer has been filed by appel | ant asserting that
BLMhas no authority to dictate the surface treatnent (e.g., asphalt pavi ng
as opposed to gravel) for the inprovenent of the Burr Trail. (Reply at 3.)

Appel I ant contends any inpacts found in the EA are reasonabl e and
necessary to build a safe road consistent wth applicabl e standards and
woul d not cause unnecessary or undue degradation. 1d. at 9. Appellant
asserts it has the discretion to build the "type of road that is required
to neet the exigencies of increased travel on the Road." I1d. at 10.

The National Parks and Qonservation Association, Southern Uah
Wl derness Aliance, and Wah Chapter of the Serra Qub (collectively
referred to as NP\CA et al.) have filed a Mtion to Intervene in this
appeal. Myvants note that they were parties as appellants in the appeal
which led to the prior Board decision in this natter. They assert that
the BLMdeci sion chal | enged in the present appeal was essentially
i npl enenting the prior Board decision inthis natter. Further, novants
point out that they woul d be adversely affected if appellant prevails in
this appeal. Myvants have filed a Mtion to Vacate the Board Order of
July 13, 1993, issued in response to the Ostrict Gourt Oder in this case
whi ch was itsel f subsequently vacated on the ground that the prior Board
decision in this natter renanding the case to BLMwas not a final
Departnental decision in this case. In support, novants contend that the
Dstrict Gourt decision which was the clear predicate for the prior Board
Qder was vacated for |ack of jurisdiction.

Mbvants have al so filed an Answer in this case. It is contended by
NPCA et al. that BLMand N°S have a duty to protect sensitive resources
on public lands and national park lands as well as an obligation to avoi d
unnecessary and undue degradation to VBA's. Further, NPCA et al. assert
that inpacts of changes in the nature and vol une of traffic using the
road as a consequence of paving the road are properly considered, citing
our prior decisioninthis matter, Serra Qub, 111 IBLA at 135. (Answer
at 19.) Additionally, they contend that consideration of the cumilative
i npacts of the proposal to pave the length of the road on both the public
lands and NPS lands is required. Id. at 21-22.

Qounsel for appel lant noved to dismss the Mtion to Vacate the prior
Board order and the Mbtion to Intervene. Appellant asserted that, to the
extent reconsideration of the 1993 Qder was sought, no tinely petition
for reconsideration had been filed. Further, appellant argued this was an
attenpt at an untinely appeal. Appellant al so contended that it was not
properly served wth a copy of the Mtion to Intervene. In the
alternative, appellant requested that the Board order novants to conpl ete
servi ce
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and al | ow appel  ant an opportunity to respond. By Qder dated Cctober 5,
1995, we took the notions under advi senent and al | oned appel | ant an
opportunity to respond to the Mitions to Intervene and to Vacate the 1993
Q der.

As a threshold natter, we address the Mtion to Intervene. Mvants
NPCA et al. participated as appel | ants before this Board in the prior
admni strative appeal involving Gounty plans to inprove the Burr Trail.
Serradub, 111 IBLAat 122. It was the renand in this prior decision
which led to the BLMdeci sion under appeal in this case. They have al so
participated in litigation wth this Departnent regarding al | onance of
i nprovenents to the Burr Trail. Unhder these circunstances, we find that
they are parties to the case who coul d be adversel y af fected by the out cone
of the decision in this case. Accordingly, they have standing to intervene
and the Mtion to Intervene is granted. See Serra dub - Rocky Muntai n
Chapter, 75 I BLA 220, 221-22 n.2 (1983).

Wth respect to the Mtion to Vacate our Qder of July 13, 1993,
and appel lant's objection to the Mtion, we note that the issue in the
appeal before us is the propriety of the BLMdeci sion fromwhich this
appeal is brought. Inthis regard, we think that it is clear fromthe BLM
decision that it viewed our Oder to be noot as a result of the subsequent
course of the litigation and the renand to BLM Appel | ant has shown no
error inthe BLMdecision in this regard. Qur Oder was clearly predicated
on the Dstrict Gourt's April 13, 1992, Menorandum oi ni on and O der whi ch
we found to be binding on the parties and this Board. The Dstrict Qourt
Qder was subsequently vacated for |ack of jurisdiction on the ground that
the Board' s earlier decision, Serra Qub, 111 IBLA at 122, was not a final
agency decision in viewof our remand to BLMin that opinion. This had
the effect of restoring the Board s decision renandi ng the case to BLMfor
further anal ysis of the environnental inpact of the proposed i nprovenent
of the Burr Trail and nooting the Board's Qder of July 13, 1993. Ve find
that BLMproperly treated our Qder of July 13, 1993, as effectively noot
and proceeded to anal yze the inpacts of inprovenent of the Burr Trail.
W affirmthe BLMdecision in this regard and, thus, find the prior Board
Qder of July 13, 1993, to have been nooted. Thus, the Mtion to Vacate
the Qder is now al so properly denied as noot .

[1] The relevant regul ati ons pronul gated pursuant to
section 102(2)(Q of NEPA define the "effects" that an agency nust
consider inits environnental analysis to include indirect effects:

Indirect effects * * * are caused by the action and are

later intine or farther renoved in distance, but are still
reasonabl y foreseeable. Indirect effects may include growh
induci ng effects and other effects related to i nduced changes
inthe pattern of |and use, popul ation density or growth rate,
and related effects on air and water and other natural systens,
i ncl udi ng ecosyst ens.

40 CF.R § 1508.8(b). Hence, section 102(2)(Q of NEPAand its
i npl enenting regul ati ons require BLMto consi der the potenti al
envi ronnent al
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i npacts of appellant’'s proposed road i nprovenent project, including the
inpacts of all activity which is the reasonably foreseeabl e consequence
of that project, sothat it is fully inforned before taking substantive
action. See Serra Qub v. Mrsh, 976 F. 2d 763, 767-68 (1st dr. 1992);
Janes Shaw, 130 I BLA 105, 113 (1994); Howard B. Keck, Jr., 124 | BLA 44,
47-49, 51 (1992), aff'd, Keck v. Hastey, No. 92-1670-VBS PAN (ED Gl.
Qt. 4, 1993); 40 CF.R § 1500.1(b) and (c). Thus, we find no error in
BLM consi deration of the indirect effects of paving the entire length of
the road. V¢ have previously noted that the record discloses potentially
significant inpacts fromthe proposal to pave the entire length of the
road resulting froma change in the nature and | evel of recreational use.
Serra dub, 111 IBLAat 135. The fact that BLMmay have ot her nanagenent
options to control visitor use, as appellant points out, does not alter the
need to consider the indirect inpacts.

[2] Further, BLMis required by section 102(2) (B of NEPA
as anended, 42 US C 8§ 4332(2)(B (1994), to consider "appropriate
alternatives" to the proposed action, as well as their environnental
consequences. See 40 CF. R 88 1501.2(c) and 1508.9(b); dty of Aurora
v. Hint, 749 F.2d 1457, 1466 (10th dr. 1984); Howard B Keck, Jr.,
124 1BLA at 53. Such alternatives shoul d i ncl ude reasonabl e
alternatives to a proposed action, which wll acconplish its intended
purpose, are technically and economcal |y feasible, and yet have a | esser
inpact. 40 CF R 8 1500.2(e); Headwaters, Inc. v. BLM 914 F. 2d 1174,
1180-81 (9th dr. 1990); dty of Aurora v. Hunt, 749 F. 2d at 1466- 67,
Hward B. Keck, Jr., 124 [BLAat 53. Al of this ensures that the BLM
deci si onnaker "has before himand takes into proper account all possible
approaches to a particular project.” Gilvert Aiffs' ordinating
Gmmttee, Inc. v. Lhited Sates Aomc Energy Commssion, 449 F. 2d 1109,
1114 (D C dr. 1971).

In this case, BLMconplied wth section 102(2)(E of NEPA by
consi dering not only appel lant's proposed action, but al so the three
other alternatives inthe initia Mrch 1993 EA and the additional BLM
preferred alternati ve addressed in the Sate Drector's February 1995
FONS. The Gourt in Serra Qub v. Hxdel noted that "when a proposed road
i nprovenent w il inpact a VA the agency has the duty under FLPVA 8§ 603(c)
and the regul ation to determne whether there are | ess degradi ng
alternatives, and it has the responsibility to inpose an alternative it
deens | ess degradi ng upon the nonfederal actor."” 848 F.2d at 1090- 91.
Wiile noting that BLMs discretionis |[imted by its "inability to deny the
i nprovenent altogether,” the Gourt held "it is sufficient * * * to i nvoke
NEPA requirenents.” 1d. at 1091. Wth respect to existing RS 2477
rights-of-way, the Gourt held that "BLMhas no power to designate
alternatives" regarding "inprovenents on RS 2477 rights-of-way that do
not affect Vs or inplicate other federal duties containing sonme neasure
of discretion." 848 F.2d at 1090. V¢ do not read the Gourt's opinion as
limting NEPA consideration to direct construction encroachnents on VA
lands in the context of the present Gounty proposal to pave the entire road
when the record discloses potential inpacts to both BLMV®EA and NPS
admnistered lands in
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Capitol Reef NP and Gen Ganyon NRA  Serra Qub, 111 IBLA at 136. The
guestion of unnecessary and undue degradati on wth respect to proposed

i nprovenents necessarily invokes consideration of alternatives and whet her
i nprovenents, e.g., paving of the entire road, are reasonably necessary to
the "traditional uses to which the right-of-way was put" as of Cctober 21,
1976. Serra dub v. Hdel, 848 F.2d at 1083-84. In the context of an
RS 2477 right-of-way, we are unabl e to accept appel lant's contention
that the issue of unnecessary and undue degradation is limted solely to
whet her construction of inprovenents utilizes the best reasonably avail abl e
technol ogy. Accordingly, we conclude that appel |l ant has shown no error by
BLMin the conduct of its environnental reviewwth respect to anal ysis of
i npacts of the proposal or consideration of alternatives.

Appel l ant has not shown that the Sate Orector's decision to i ssue a
FONS for the BLMpreferred alternative interferes wth its ability to take
action reasonabl e and necessary to ensure safe travel by pre-Qctober 21,
1976, users of its RS 2477 right-of-way, and thus violates its rights
under that statute. Appellant is entitled by virtue of its right-of-way
under RS 2477 to inprove the road as reasonably necessary to provi de
"safe travel " over the Road by those types of users who were using the Road
at the tine of the repeal of the statute on Gctober 21, 1976. Serra Qub
v. Hodel, 848 F.2d at 1083-84. Wiile appellant was thus entitled to gravel
and w den the Road to two lanes in order to acconmodat e such travel, as
it had originally sought, 848 F.2d at 1073, 1084-85, it appears that BLM
is correct in stating that "[njonwhere * * * did any Gourt decide that the
Qounty had, by virtue of RS 2477 * * * the right to pave the road."
(Answer at 17.) Indeed, the Dstrict Gourt held, in Serra Qub v. Hodel,
737 F. Supp. at 636, that "[a]ny expansion of the scope of the [Burr Trail]
project toinclude * * * paving any portion of the route is outside the
| aw of the case" decided in Serra Qub v. Hudel, 848 F.2d 1068 (10th Qr.
1988). See Serra dub v. Lujan, 949 F.2d at 369. Further, appellant has
not established that paving the length of the Road i s both reasonabl e and
necessary to ensure safe travel .

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the Sate
Drector's February 1995 FONS is af firned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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